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Court of Appeals of the District of Columbia 


No. 4532. | 

I 

United States of America ex Rel. Agnes V. Petling, 

Appellant, I 

| . "*V : 

VS.- j 

I 

Hubert Work, Secretary of the Interioij. 


a Supreme Court of the District of Columbia. 

i • ■ 

At Law. j 

I 

i 

No. 70417. j 

I 

I 

United States of America ex Rel. Agnes V. D^tling, 

Plaintiff, 

vs. j 

Hubert Work, Secretary of the Interior, Defendant. 

•i 

United States of America, 

District of Columbia, ss: j 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

i 

i ' 

- I 
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i 
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1 Petition. 

Filed July 13, 1925. 

In Supreme Court of the District of Columbia. 

At Law 
No. 70417. 

United States of America ex Rel. Agnes V. Detling, 

Plaintiff, 

vs. 

Hubert Work, Secretary of the Interior, Defendant. 

To the Supreme Court of the District of Columbia: 
Plaintiff states as follows: 

1. The relator, Agues v. Detling, is a citizen of the 
United States and a resident of the State of Minnesota, and 
plaintiff brings this suit in her right. 

2. The defendant, Hubert Work, is a citizen of the United 

States and a resident of the Dsitrict of Columbia, and is 

sued as Secretarv of the Interior of the United States. 

* 

3. The plaintiff states that under the provisions of the 
Act of January 14, 1889 (25 Stat. 642) entitled, 4 ‘An Act 
for the Relief and Civilization of the Chippewa Indians in 
the State of Minnesota” all the different bands or tribes 
of Chippewa Indians in the State of Minnesota ceded to 
the Government all their reservations in that state not 
needed for allotments, except portions of the WJiite Earth 
and Red Lake reservations. Said Act provided that, after 
allotments, the remaining lands were to be sold and the 

monev thus accruing was, under Section 7 of the 

2 Act, to be deposited in the Treasury of the United 
States to the credit of “all the Chippewa Indians 

in the State of Minnesota as a permanent fund to draw 
interest at the rate of five per cent per annum for the period 
of 50 years. Part of the interest was to be paid annually 
to heads of families and orphans for their use, part to all 
other classes of Indians, and the remainder, one-fourth, to 
be devoted to the establishment and maintenance of free 


o 
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HUBERT WORK, SECY. OF THE INTERIOR. 

I 

schools for the Indians. At the expiration of 50 years the 
permanent fund was to be divided and paid to “all of said 
Chippewa Indians and their issue then living, iin cash, in 
equal shares. ’ ’ I 

4. The plaintiff further states that by a provision in the 
Act of May 18, 1916 (39 Stat. 123, 135) the Secretary of 
the Interior is authorized “to advance to any Individual 
Chippewa Indian in the State of Minnesota entitled to par¬ 
ticipate in the permanent fund of the Chippewa Indians of 
Minnesota one-fourth the amount which would now be com¬ 
ing to said Indian under a pro rata distribution of said 
permanent fund.” The plaintiff further states! that the 
Act of April 14, 1924 (Public No. 82-68th Congress) the 
Secretary of the Interior is further authorized !“to pay, 
out of any moneys belonging to the Chippewa Indians of 
Minnesota, such amounts as he may find due any person of 
Chippewa blood, whose names may have been erroneously 
omitted or stricken from the Chippewa annuity rolls, or 
who have been or may hereafter be found entitled to en¬ 
rollment for annuity payments authorized by Section 7 of 
the Act of Congress approved Januarv 14, 1889 ^25 Stat. 

642).” * i 

3 5. The relator further states that she h$s never 

been enrolled with any tribe of Indians; that her ap¬ 
plication to be enrolled with the Red Lake Band 0 f Chip¬ 
pewa Indians in Minnesota was denied January 31, 1921, 
by the respondent; that relator’s father, Pierre Bottineau, 
applied to the Chippewa Commission, who made tli^ enroll¬ 
ment under the Act of January 14, 1889, supra, but! was re¬ 
jected by the Tribal Council and his enrollment'denied; 
that the Red Lake Council on October 3, 1920, voted against 
the enrollment of the relator; that thereafter the relator 
applied to the Secretary of the Interior for her pjro rata 
share in annuity payments heretofore made to the Chip¬ 
pewa Indians of Minnesota under the Act of Congress ap¬ 
proved January 14,1889, as amended, and to be enrolled for 
future payments and benefits with said Indians und^r said 
Act; that on May 26, 1925 this application was deiiied by 
the respondent, notwithstanding the records of the De¬ 
partment of the Interior establishes that relator is 4 quar¬ 
ter-blood Chippewa Indian of Minnesota, born at Red Lake 

1 
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Falls, Minnesota, the 11th day of June, 1877, never resided 
on an Indian Reservation, but lias lived all her life in the 
vicinity of her birth. 

6 . The plaintiff further avers that on January 14, 1889, 
the date of said act, relator, Agnes V. Detling, was then 
and there a Chippewa Indian in the State of Minnesota, 
within the meaning and scope of said act, residing in the 
State of Minnesota, and, then and there entitled to be en¬ 
rolled for annuity payments authorized by Section 7 of the 
Act of Congress, approved Januarv 14, 1889 (25 Stat. 
642). 

4 7. The plaintiff further states that relator is un¬ 

able to state the exact amount of accrued annuities 
which is now due her in the premises and, therefore, prays 
that this court require the said Secretary of the Interior to 
state said amount in his answer herein, which shall stand 
as the amount to be paid to the plaintiff. 

Wherefore plaintiff prays that a rule be made and issue 
from this Honorable Court directed to the said Honorable 
Hubert Work, Secretary of the Interior, directing the said 
Honorable Hubert W x ork, Secretary of the Interior, to 
show cause whv a writ of mandamus should not issue com- 
manding the said Honorable Hubert Work to cause to be 
paid to the relator her share of annuity payments author¬ 
ized by Section 7 of the Act of Congress approved January 
14, 1889 (25 Stat. 642). And for such other and further 
relief in the premises as shall seem just and proper. 

AGNES V. DETLIXG, 

Relator. 

DENNISON WHEELOCK, 

Of Counsel. 

State of Minnesota, 

County of Beltrami , ss: 

Agnes V. Detling, being first duly sworn on oath, says 
that she is the relator above named; that she has heard 
read the foregoing complaint and knows the contents 
thereof; that the same is true of her own knowledge. 

AGNES V. DETLING. 



HUBERT WORK, SECY. OF THE INTERIOR. D 

. 

I 

Subscribed and sworn to before me this 6th day of 
Julv 1925. ! 

C. RAFFERTY, 

i 7 

Notary Public, Beltrami County, Minn. 
My commission expires Aug. 26, 1931. 


Department of the Interior. j 

i 

Application for pro Bata Share in Tribal Payments. 
******* 


To the Secretary of the Interior: I 

! 

Agnes Y. Detling, whose post office address is Bemidji, 
County of Beltrami, State of Minnesota, hereby applies for 
her pro rata share in annuity payments heretofore made to 
the Chippewa Indians of Minnesota under the Act of Con¬ 
gress approved January 14, 1889, as amended, ^nd to be 
enrolled for future payments and benefits with said Indians 
under said Act. 

AGNES V. DETLINpr, 

In the presence of : 

C. RAFFERTY. 

PAUL HOWE. 


Applicant. 


Affidavit. | 

State of Minnesota, 

County of Beltrami, ss: j 

Agnes V. Detling, being first sworn on oath, says that 
she is the applicant above named. 

(1) That she, Agnes V. Detling (nee Bottineau), 
6 was born on the 11th day of June, 1877, at Red Lake 
Falls, State of Minnesota, domiciled in Minnesota 
on January 14, 1889, at Red Lake Falls, State of!Minne¬ 
sota ; that applicant has never been enrolled with apy tribe 
of Indians; that applicant is an Indian of Chippewa blood 
residing now at Bemidji, County of Beltrami, in the State 
of Minnesota. I 

(2) That applicant’s mother, Martha Gervais, was a 
white woman. 
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(3) That applicant’s father was Pierre Bottineau, an 
Indian of Chippewa blood, born January 1, 1817, on Turtle 
River, near Grand Forks in the State of North Dakota, 
within the then territorv of the Red Lake and Pembina 
Chippewa Indians (see Treaty, 13 Stat. 667) and died July 
26, 1896 in Red Lake Falls, Minnesota; that said Pierre 
Bottineau, on January 14, 1889, was domiciled in the State 
of Minnesota at Red Lake Falls, and was then and there 
a Chippewa Indian in the State of Minnesota, within the 
meaning of the Act of January 14, 1889. 

(4) That Pierre Bottineau’s father was a white man, but 
that his mother was a full blood Chippewa Indian woman 
of the Red Lake Band of Chippewa Indians; that she was 
born near the Lake of the Woods, now War Road, Minne¬ 
sota; that in those days the different bands of Indians 
roamed from one settlement to the other and that while 
a band of Chippewa Indians from the Red Lake country 
were over in the Turtle Mountain district, this applicant’s 
father was born; that the following spring, or shortly after 

the birth of applicant’s father, as she is informed 
7 and believes, his said mother and her family removed 
back to their home near the Lake of the Woods in 
Minnesota where she continued to maintain her tribal rela¬ 
tions with the said Red Lake Indians until the time of her 
death; that applicant’s father is the identical Pierre Botti¬ 
neau who is named as General Sibley’s guide in Vol. 2 of 

the records and collections of the State Historical Societv 

* 

of North Dakota, on Page 32, which contains an account of 
Sibley’s expedition of 1863. 

(5) Applicant further says that her grandfather on her 
father’s side was a Frenchman but who always lived among 
the Indians and continued to live with them until his death. 

(6) That Pierre Bottineau, applicant’s father, from 
whom applicant’s Chippewa blood is derived, and his fam¬ 
ily were erroneously omitted from the enrollment made 
under the provisions of the Act of January 14, 1889. 

AGNES V. DETLING. 


I 
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Subscribed and sworn to before me this 15th dkv of May, 
1925. | 

[seal.] C. RAFFERjTY, 

*■ ^ j 

Notary Public. 


C. Rafferty, Notary Public, Beltrami County, Minn. My 
commission expires Aug. 26, 1931. 


(Copy.) 
Folio 824. 


Department of the Interior. 
Affidavit. 


* 






i 

State of Minnesota, I 

County of Beltrami , ss: j 

Josette Lawrence, whose post office address is Bed Lake, 
County of Beltrami, State of Minnesota, being first duly 
sworn, on oath says, that she is a Chippewa Iiidian, by 
blood, residing at Red Lake; that she is about |89 years 
old; that she is familiar with the family history of Agnes V. 
Detling, nee Bottineau, who is applying for tribal benefits 
with the Chippewa Indians in the State of Minnesota; that 
she knows personally the said applicant is a person! of Chip¬ 
pewa blood derived from a Chippewa ancestor, to wit, Pierre 
Bottineau, the father of applicant, born January! 1, 1817, 
died July 26, 1896, whose mother was a full blopd Chip¬ 
pewa Indian woman of the Red Lake Band of Chippewa 
Indians; that Agnes V. Detling was born at Rgd Lake 
Falls, Minnesota, on June 11,1877, and on January pL4,1889, 
was living with her father at Red Lake Falls, in the State 
of Minnesota; that both her said father and the applicant 
were domiciled, on January 14, 1889, at Red Lake Falls, 
Minnesota, and in fact were then and there Chippewa In¬ 
dians in the State of Minnesota. Affiant further sijith not. 

Her 

JOSETTE LAWRENCE, j X 
Witnesses: mark. 


J. G. MORRISON, Jr. 
GEO. BOTTINEAU. 


. I 


i 
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Subscribed and sworn to before me this 11th day of Mav, 
1925. 


J. G. MORRISON, Jr., [seal.] 

Notary Public. 
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(Copy.) 


Folio 824. 


Department of the Interior. 

Affidavit. 

State of Minnesota, 

County of Beltrami , ss: 

Josette Lawrence English, whose post office address is 
Red Lake, County of Beltrami, State of Minnesota, being 
first duly sworn, on oath says, that she is a Chippewa Indian, 
by blood, residing at Red Lake; that she is about 58 years 
old; that she is familiar with the family history of Agnes 
V. Detling, nee Bottineau, who is applying for tribal bene¬ 
fits with the Chippewa Indians in the State of Minnesota; 
that she knows personally the said applicant is a person 
of Chippewa blood derived from a Chippewa ancestor, to 
wit; Pierre Bottineau, the father of applicant, born Janu¬ 
ary 1, 1817, died July 26, 1896, whose mother was a full 
blood Chippewa Indian woman of the Red Lake Band of 
Chippewa Indians; that Agnes V. Detling was born at Red 
Lake Falls, Minnesota, on June 11, 1877, and on January 
14,1889, was living with her father at Red Lake Falls, in the 
State of Minnesota; that both her said father and the ap¬ 
plicant were domiciled, on January 14, 1889, at Red Lake 
Falls, Minnesota, and in fact were then and there Chippewa 
Indians in the State of Minnesota. Affiant further saitli 
not. 

Her 

JOSETTE LAWRENCE ENGLISH. X 

mark. 

Witnesses: 


J. G. MORRISON, Jr. 
GEO. BOTTINEAU. 
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Subscribed and sworn to before* me this 11th dav of 
May, 1925. j 

J. G. MORRISON, Jr., [seal.] 

Notary Public. 

My commission expires April 20,1931. 

I 

10 (Copy.) 

Folio 824. I 

i 

i 

Department of the Interior. j 

i 

i 

Affidavit. j 

# * * *- # * j # 

State of Minnesota, 

County of Beltrami, ss: j 

Francis Gurneau, whose post office address is feed Lake, 
County of Beltrami, State of Minnesota,* being ifirst duly 
sworn on oath says, that he is a Chippewa Indian, by blood, 
residing at Red Lake; that he is 58 years old; that he is 
familiar with the family history of Agnes V. Dejtling, nee 
Bottineau, who is applying for tribal benefits with the Chip¬ 
pewa Indians in the State of Minnesota; that he knows per¬ 
sonally the said applicant is a person of Chippewa blood 
derived from a Chippewa ancestor, to wit, Pierre Bottineau, 
the father of applicant, born January 1, 1817, die4 July 26, 
1896, whose mother was a full blood Chippewja Indian 
woman of the Red Lake Band of Chippewa Indians; that 
Agnes V. Detling was born at Red Lake Falls, Minnesota, 
on June 11, 1877, and on January 14, 1889, was living with 
her father at Red Lake Falls, in the State of Minnesota; 
that both her said father and the applicant were domiciled, 
on January 14, 3889, at Red Lake Falls, Minnesota, and 
in fact were then and there Chippewa Indians in tjhe State 
of Minnesota. Affiant further saith not. 

FRANCIS GURfeEAU. 


Subscribed and sworn to before me this 11th] day of 
May, 1925. j 

J. G. MORRISON, Jr., [seal.] 

Notary Public. 

My commission expires April 20,1931, 


i 
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11 (Copy.) 

Folio 824. 

Department of the Interior. 

Affidavit. 

* * * * # # * 

State of Minnesota, 

County of Beltrami, ss: 

Amos Big Bird, whose post office address is Red Lake, 
County of Beltrami, State of Minnesota, being first duly 
sworn on oath says, that he is a Chippewa Indian, by blood, 
residing at Red Lake; that he is 62 years old; that he is 
familiar with the family history of Agnes V. Detling, nee 
Bottineau, who is applying for tribal benefits with the Chip¬ 
pewa Indians in the State of Minnesota; that he knows per¬ 
sonally the said applicant is a person of Chippewa blood 
derived from a Chippewa ancestor, to wit, Pierre Bottineau, 
the father of applicant, born January 1, 1817, died July 
26, 1896, whose mother was a full blood Chippewa Indian 
woman of the Red Lake Band of Chippewa Indians; that 
Agnes V. Detling was born at Red Lake Falls, Minnesota, 
on June 11, 1877, and on January 14, 1889, was living with 
her father at Red Lake Falls, in the State of Minnesota; 
that both her said father and the applicant were domiciled, 
on January 14, 1889, at Red Lake Falls, Minnesota, and 
in fact were then and there Chippewa Indians in the State 
of Minnesota. Affiant further saith not. 

AMOS BIG BIRD. 

Subscribed and sworn to before me this lltli day of 
May, 1925. 

* [seal.] J. G. MORRISON, Jr., 

Notary Public. 

My commission expires April 20,1931. 
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i 
i 

12 (Copy.) 

Folio 824. 

Department of the Interior. i 

i 

Affidavit. j 

I 

I 

# * * w w * | .# 

i 

! 

State of Minnesota, 

County of Beltrami, ss * I 

Nathan J. Head, whose Post Office address is Red Lake, 
County of Beltrami, State of Minnesota, being first duly 
sworn on oath says that he is a Chippewa Indiah, by blood, 
residing at Red Lake Indian Reservation; that lie is about 
50 years old; that he is familiar with the family history of 
Mrs. Agnes V. Detling, nee Bottineau, who is applying for 
tribal benefits with the Chippewa Indians in th^ State of 
Minnesota; that he knows personally the said applicant is a 
person of Chippewa blood derived from a Chippewa an¬ 
cestor, to wit, Pierre Bottineau member of the Chippewa 
Nation and the father of the applicant, whose mpther was 
a full blood Chippewa Indian woman of the Chippewa Na¬ 
tion; that Agnes V. Detling was born at Red L^ke Falls, 
Minnesota, on June 11th, 1877, and on January 14th, 1889, 
was living with her father at Red Lake Falls, in 'the State 
of Minnesota; that both her said father and the applicant 
were domiciled, on January 14th, 1889, at Red L^ke Falls, 
Minnesota, and in fact were then and there Chippewa In¬ 
dians in the State of Minnesota. Further affiant ^aith not. 

NATHAN J. HEAD. 


Subscribed and sworn to before me this 11th day! of May, 
1925. 1 

J. G. MORRISON, jk, 
Notary Public, Beltrami County,\Minn. 

My commission expires April 20, 1931. 
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13 (Copy.) 

Folio 824. 

.Department, of the Interior. 
Affidavit. 


* >* * * * ■ * # 

State of Minnesota, 

County of Beltrami, ss * 

Madeline Jourdain, whose post office address is Red Lake, 
County of Beltrami, State of Minnesota, being first duly 
sworn on oath says that she is a Chippevra Indian, by blood, 
residing at Red Lake; that she is about 80 years old; that 
she is familiar with the history of Agnes V. Detling, nee 
Bottineau, who is applying for tribal benefits with the Chip¬ 
pewa Indians in the State of Minnesota; that she knows 
personally the said applicant is a person of Chippewa In¬ 
dian blood derived from a Chippewa ancestor, to wit, Pierre 
Bottineau, the father of the applicant; that she knew Pierre 
Bottineau and one of his sisters very well; that she lived 
for a number of years a near neighbor of the said sister 
of Pierre Bottineau; that they were both of Chippewa In¬ 
dian blood and were so recognized by all the Indians living 
in the neighborhood*; that the said Pierre Bottineau died 
about 30 vears ago and was a verv old man when he died; 
that the mother of Pierre Bottineau was always spoken of 
as a full blood Chippewa Indian of the Red Lake Band of 
Chippewas; that Agnes Y. Detling was born at Red Lake 
Falls, Minnesota, about 45 years ago and on January 14th, 
1889, was living with her father at Red Lake Falls in the 
State of Minnesota; that both her said father and the ap¬ 
plicant were domiciled, on January 14th, 1889, at Red Lake 
Falls, Minnesota, and in fact were then and there Chippewa 
Indians in the State of Minnesota. Affiant further saith not. 

Her 

MADELINE JOURDAIN. X 
Witnesses: Mark 


J. G. MORRISON, Jr. 
GEO. BOTTINEAU. 
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i 

14 Subscribed and sworn to before mo tliis 11th 

day of May, 1925. i 

[seal.] j. g. morrison; Jk., 

Notary Public , Beltrami Co ., Minnesota. 

1 

My commission expires April 20th, 1931. j 

I 

i 

Land-Contracts 103867-20. 9683. Folio 1824. 

i 

i 

I 

January j31, 1921. 

The Honorable the Secretary of the Interior, j 
Sir : j 

There is respectfully submitted herewith Office record in 
connection with the application of Mrs. Agnes Y. Detling, 
for enrollment with the Red Lake Band of Chippew’a In¬ 
dians of Minnesota. « I 

The record establishes that the applicant was b<j>rn at Red 
Lake Falls, Minnesota, about 42 years ago and thpt she has 
never resided on an Indian Reservation, but ha^ lived all 
her life in the vicinity of her birth, and further thpt neither 
of her parents was ever recognized as belonging to the 
tribe—her father, Pierre Bottineau, having beep rejected 
by the Indians and the Chippewa Commission, tinder the 
Act of January 14, 1889, (24 Stat. L. 642). j 

In the case of Julia B. Oakes et al. vs. the United States 

i 

(172 Fed. Rep. 305), the Court held in substance th|at mixed- 
bloods born apart from the tribe and who had never been 
recognized by the Indians as belonging to the tribe were 
not entitled to allotments of lands under the said Act. The 
Solicitor’s opinion of February 17,1919, holds in ejffect that 
in order for a person to share in payments arising under 
Section 7 of said Act, such person must have been d member 
by blood of the tribe as constituted at the time o t the ere-' 
ation of the trust from which the payment arises (January 
14, 1889) or must be a lineal descendent of such a member. 

The records of the Office show that the applicant’s 
father, Pierre Bottineau, a half-blood Indian, applied to 
the Chippewa Commission, who made the enrollment under 
the Act of January 14,1889, supra, but was rejected by the 
Tribal Council and his enrollment was denied. Gf'he Red 
Lake Council on October 3, 1920, voted against the enroll- 
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ment of the applicant. In view of the facts in the case and 
the opinions cited, it is recommended that the application 
herewith be denied. 

Respectfullv, 

E. B. MERITT, 

Assistant Commissioner. 

I ABC 26. 

Approved Jan. 31, 1921. 

(Signed) S. G. HOPKINS, 

Assistant Secretary. 

15 Reply to the following: 37259-25. Inclosure 15738. 

Address only the Commissioner of Indian x\ffairs. 

5-1100. 

United States Department of the Interior, Office of Indian 

Affairs. 

Washington, May 26, 1925. 

Mr. Dennison Wheelock, 

Attorney-at-Law, 

202 Victor Bldg., 

Washington, D. C. 

My Dear Mr. Wheelock: 

This office has your letter of May 19, 1925, and inclosures 
therewith, by which application is made for the enrollment 
of Mrs. Agnes V. Detling, a quarter-blood Chippewa Indian 
of Minnesota, for annuity payments under section 7 of the 
Act of January 14, 1889 (25 Stat. L. 642). 

The records of this office show that the application of 
Mrs. Detling has heretofore been carefully considered and 
* that on January 31, 1921, the Assistant Secretary of the 
Interior rejected her application for enrollment. A copy 
of the letter denying the application is inclosed herewith. 

As no additional material facts or information have 
been furnished in the case we are unwilling to reopen it in 
view of the order of the Secretary of the Interior promul¬ 
gated August 31, 1912, as follows: 

When an application of any person for enrollment with 
an Indian tribe has been denied by the Department, no sub¬ 
sequent application will be received from or on behalf of 
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I 
I 

the same person unless accompanied by evidence tending 
strongly to show either that the denial was ba^ed upon a 
mistaken belief as to the facts, or that material facts have 
come to light, not presented at the former consideration. 
Very trulv yours, 

E. B. MERITT, 

Assistant Commissioner. 

i 

16 Rule to Show Cause. 


Filed July 13, 1925. 


* 


■* 


* 


* 




Dennison Wheelock, counsel for the plaintiff injthe above 
entitled cause, having moved the court that ja rule be 
granted, to be served on the Honorable Hubert]Work, as 
Secretary of the Interior, the defendant herein, command¬ 
ing him to be and appear before the court, either in per¬ 
son or by an attorney of this court, within such time as the 
court may deem proper, to show cause, if any he has, why 
a mandamus should not be awarded, directed to] the said 
Honorable Hubert Work, Secretary of the Interior, com¬ 
manding him to cause to be paid to relator, Agnes V. Det- 
ling, her share of annuity payments authorized by Sec¬ 
tion 7 of the Act of Congress approved January 14, 1889 
(25 Stat. 642). " ! 

Now, on motion of said counsel for the plaintiff,] 
day of July, 1925, it is ordered that the defendant show 
cause on the 27th day of July 1925, why the relie]f prayed 
for should not be granted. It- is further orderejd that a 
copy of the rule be served upon the defendant (within 2 
days from the date hereof. ] 

By order of the Court. ! 

WENDELL P. STAFFORp, 


this 13th 


Marshal’s Return. 


Justice . 


I 

Served a copy of the within rule on Hubert W^>rk per¬ 
sonally 7-14-26. 

E. C. SNYDEljt, 

U. S. Marshal, 
By JOHN HESS, 

Deputy. 

K. 
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17 Respondent’s Answer. 

Filed July 27, 1925. 

####### 

Comes now the respondent in the above-entitled cause 
and for answer to the petition therein filed and by way of 
return to the rule to show cause therein issued, says: 

He admits the allegations of fact in each paragraph of 
said petition save the averments of paragraph 6, which lie 
denies, and excepting so much of the averment of para¬ 
graph 5 as alleges that the records of the Department of 
the Interior establish that relator is a quarter-blood Chip-. 
pewa Indian of Minnesota which he denies if by said aver¬ 
ment is meant anything further than testimonv filed bv re- 
lator in support of her claim, and excepting the allegation 
that she has lived all her life in the vicinity of her birth, 
as' to which he has no knowledge or information if the same 
be material. 

Further answering, he avers neither relator nor anv an- 
cestor of relator was a member bv blood or otherwise of anv 

V * 

of the bands of Chippewa Indians in Minnesota as consti¬ 
tuted at the time of the creation of the trust from which 
the annuities that relator demands accrued. He further 

states that whether relator’s name was erroneouslv omitted 

* 

from the roll of Chippewa Indians entitled to said annuity 
payments is a matter involving questions of law and fact 
within the exclusive jurisdiction of the respondent to de¬ 
termine; that he has accorded relator full oppor- 

18 tunitv to be heard, has considered the law and has 
determined the material facts, and has found that 

under the law and the facts she is not entitled to enrollment 
as a Chippewa Indian in Minnesota for the purpose of par¬ 
ticipating in the distribution of land or money belonging to 
said tribe of Indians, and that her name was consequently 
not erroneously omitted from said roll. 

Wherefore, having made full answer to the petition and 
due return to the rule to show cause he prays that the said 
rule may be discharged, that the petition may be dismissed, 
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that he may have judgment for his reasonable! costs, and 
that he be permitted to go hence without day. j 

HUBERT WOjRK, 
Secretary of the Interior. 

C. EDWARD WRIGHT, j 

Attorney for Respondent. j 

I 

District of Columbia, 

I 

Hubert Work, Secretary of the Interior, being; first duly 
sworn says that he is the respondent in the aboye-entitled 
cause, that he has read over the foregoing answer by him 
subscribed and is acquainted with the contents thereof; that 
he is informed that the matters of fact therein set; forth are 
true and he believes them to be true. I 

i 

HUBERT WORK, 

Secretary of the interior. 

1 

Subscribed and sworn to this 25th day of July, }925. Be¬ 
fore me j 

[seal.] WILLIAM H. REICHARD, i 

Notary Public in and for \he 

District of Columbia. 

I 

19 Stipulations. j 

I 

Filed February 19, 1926. j 

* * # * * * j * 

i 

i 

The parties in the above-entitled action hereby 'stipulate 
that the following are the material facts on which! the case 

shall be submitted to the Court: j 

! 

1 . That defendant, Hubert Work, is Secretary of the 
Interior under the Government of the United States. 

2. That the -plaintiff, Agnes V. Detling, is a citizen of 
the United States who resided in the State of Minnesota 
prior to the passage of the act of Congress of January 14, 
1889 (25 Stat. 642); that she has maintained her residence 
in said State at all times since said date and now| resides 
therein. 
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3. That the plaintiff is able to prove by competent testi¬ 
mony that her forbears were of such degrees of Chippewa 
Indian blood that her personal status is approximately one- 
fourth degree Chippewa Indian. Defendant will be un¬ 
able to submit proof to contradict such status. 

4. That under the provisions of the Act of January 14, 
1889 (25 Stat. 642), entitled “An Act for the Relief and 
Civilization of the Chippewa Indians in the State of Minne¬ 
sota” all the different bands or tribes of Chippewa Indians 
in the State of Minnesota ceded to the Government all 
their reservations in that state not needed for allotments, 
except portions of the White Earth and Red Lake Reserva¬ 
tions. Said Act provided that, after allotments, the re¬ 
maining lands were to be sold and the money thus accruing 
was, under Section 7 of the Act, to be deposited in the 

Treasury of the United States to the credit of “all 
20 the Chippewa Indians in the State of Minnesota as 

a permanent fund to draw interest at the rate of 
live per cent per annum for the period of 50 years. Part 
of the interest was to be paid annually to heads of families 
and orphans for their use, part to all other classes of 
Indians, and the remainder, one-fourth, to be devoted to 
the establishment and maintenance of free schools for the 
Indians. At the expiration of 50 years the permanent fund 
was to be divided and paid to “all of said Chippewa Indians 
and their issue then living, in cash, in equal shares.” 

5. That by a provision in the Act of May 18, 1916 (39 
Stat. 123, 135), the Secretary of the Interior is authorized 
“to advance to any individual Chippewa Indian in the 
State of Minnesota entitled to participate in the permanent 
fund of the Chippewa Indians of Minnesota one-fourth 
the amount which would now be coming to said Indian un¬ 
der a pro rata distribution of said permanent fund.” That 
under the Act of April 14, 1924 (Public No. 82—68th Con¬ 
gress), the Secretary of the Interior is further authorized 
“to pay, out of any moneys belonging to the Chippewa 
Indians of Minnesota, such amounts as he may find due any 
person of Chippewa blood, whose names may have been 
erroneously omitted or stricken from the Chippewa annuity 
rolls, or who have been or may hereafter be found entitled 
to enrollment for annuity payments authorized by Section 
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7 of the Act of Congress approved January 14, 1889 (25 
Stat. 642)”. j ' 

6 . That plaintiff has never been enrolled witk( any tribe 
of Indians and never resided in community or! otherwise 
on any Indian Reservation; that her application to be en¬ 
rolled with the Red Lake Band of Chippewa Indians 

21 in Minnesota was denied January 31, 1921, by the 
Secretary of the Interior; that plaintiff’s father, 

Pierre Bottineau, applied to the Chippewa Commission, 
who made the enrollment under the Act of January 14,1889, 
supra , but was rejected by the Tribal Council and his en¬ 
rollment denied; that the Red Lake Council on pctober 3, 
1920, voted against the enrollment of the plaiiitiff; that 
thereafter the plaintiff applied to the Secretary pf the In¬ 
terior for her pro rata share in annuity payments hereto¬ 
fore made to the Chippewa Indians of Minnesota under 
the Act of Congress approved January 14, 1889, as 
amended, and to be enrolled for future payments and 
benefits with said Indians under said Act; that o^i May 26, 
1925, this application was denied by the Secretary of the 
Interior. j 

7. That the total sum paid in per capita payments to the 
Chippewa Indians of Minnesota under Section 7 of the Act 
of January 14, 1889, to which plaintiff would have been en¬ 
titled, had she been enrolled, is $848.25. 

DENNISON WHEELOCjK, 

Attorney for Plaintiff . 

O. H. GRAVES, I 

Attorney for Defendant. 

i 

i 

Decree . I 

i 

i 

Filed September 7, 1926. 

This cause came on for hearing and was argued by at¬ 
torneys for the respective parties upon the petition, rule 
to show cause, answer and agreed statement of fapts. 

Whereupon the same having been considered, and 

22 the Court being fully advised in the premises, it is 
ordered that the rule to show cause, be ^nd the 

same is hereby discharged, and the petition dismissed. 
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Wherefore it is considered and ordered that the peti¬ 
tioner take nothing by this action, that respondent go hence 
without day, be for nought held, and have and recover of 
petitioner his costs in this behalf to be taxed by the clerk; 
for which let execution issue. 

From the foregoing judgment the petitioner by her said 
attorney, in open Court notes an appeal to the Court of 
Appeals of the District of Columbia, whereupon the maxi¬ 
mum of an undertaking for costs is hereby fixed in the sum 
of One Hundred Dollars, with leave to deposit Fifty Dol¬ 
lars in lieu thereof. 

WILLIAM HITZ, 

Justice Supreme Court, District of Columbia. 

O. K. 

DENNISON WHEELOCK. 

0. H. GRAVES. 

Sept. 7, 1926. 


Memorandum. 

September 10, 1926.—Undertaking on Appeal approved 
and filed. 


Assignment of Errors. 

Filed September 10, 1926. 

* >*e * # * # * 

1 . The Court erred in finding and holding that Agnes 
Detling is not a 4 4 Chippewa Indian in the State of Minne¬ 
sota” within the meaning of the Act of Congress approved 
January 14, 1889, (25 Stat. 644) and hence not en- 
23 titled to share in the annuitv fund created therein. 

2. The Court erred in deciding that relator was 
properly and legally excluded by respondent from participa¬ 
tion in the distribution of the permanent fund and inter¬ 
est provided by Section 7 of the Act of January 14, 1889 
(25 Stat. 644)/ 
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3 . The Court erred in dismissing relator’s petition for 
the Writ of Mandamus and in entering final judgment 
thereon. 

DENNISON WHEELOCK, 

Attorney for Appellant. 

\ 

Designation of Record. j 

I 

Filed September 10, 1926. 

i 

I 

******* 

i 

I 

I 

The Clerk of the Court will please prepare a transcript of 
the record in the above entitled cause, and include therein 
the following: I 

l 

1 . The Petition and attached papers. 

2. Rule to show Cause. 

3. Answer. T 

4. Stipulation of the facts. 

5. Decree. j 

6 . Assignment of Errors. 

7. Bond on Appeal (Memo.). 

8 . This designation. ! 

DENNISON WHEELOCE, 

Attorney for Appellant. 

i 

i 

Service of a copy of the above designation acknowledged 
this 9 dav of Sept., 1926. 

0. H. GRAVESj, 

Attorney for Appellee. 

i 

24 Supreme Court of the District of Columbia, j 

i 

i 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme C<j>urt of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 23, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part 6f this 
transcript, in cause No. 70417 at Law, wherein United States 
of America ex rel. Agnes V. Detling is Plaintiff and Efubert 


i 





11 V. S. OF A. EX EEL. A. V. DETLIXG VS. HUBERT WORK. 

"Work, Secretary of the Interior, is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of October, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4532. United States of America ex rel. Agnes V. Det- 
ling, appellant, vs. Hubert Work, Secretary of the Interior. 
Court of Appeals, District of Columbia. Filed Nov. 18, 
1926. Henry W. Hodges, clerk. 


(3960) 







' 

* 

■ ■ •■'. ..■- •' ~ ■ 7 

. 





















SUBJECT INDEX. 


PA 

Statement of the Case . 

Assignment of Errors . 

Preliminary. 

1. Section 7 names “All the Chippewa Indians in 

the State of Minnesota ” beneficiaries. Blood 
alone is the sole test on the question whether 
one is a Chippewa Indian or not. 

2. Section 7 names the State of Minnesota within 

whose geographical limits the beneficiaries 
must be found, not the geographical limits of 
any reservation in said State. 

3. Congress found no difficulty in describing the 

reservation Indians as “All the different bands 
or tribes of Chippewa Indians in the State of 
Minnesota occupying and belonging to such 
reservations” an accurate census of whom was 
taken. If Congress had intended the bene¬ 
ficiaries of the fund created under Section 7 
should be limited to such reservation Indians, 
it would have used the same terms to describe 
them and directed distribution to those en¬ 
rolled under the census. That it did not do so 
is indicative of a purpose to make beneficiaries 
a group or tribe of Chippewa Indians who 
could not possibly be described by any other 
term than “All the Chippewa Indians in the 
State of Minnesota”. 

Argument. 

I. Congress directed payment of the interest to 
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“All the Chippewa Indians in the State of 

Minnesota” and it did not exclude any Chip¬ 
pewa Indian in Minnesota from such benefit . 6 

1. There is no express or specific direction in 
the Act that the fund shall be paid to any 
number less than all the Chippewa Indians 

in the State of Minnesota.6 

2. There is no express or specific direction in 

these Acts that any part of the fund shall 
be paid to those Chippewa Indians only 
who reside on the reservation.7 

3. The language of the Acts in question is not 

ambiguous and there is no call for or justi¬ 
fication for interpolation by judicial con¬ 
struction of any such direction that pay¬ 
ment be limited to those residing on the 
reservation .7 

4. Surely nothing short of an unequivocal dec¬ 

laration should be accepted as expressing 
the intention of Congress to exclude from 
the enjoyment of rights as Indians, those 
Chippewa Indians in the State of Minne¬ 
sota, whom Congress, in consideration of 
their having taken up their residence sepa¬ 
rate and apart from any Indian tribe, had 
previously made citizens of the United 
States with the assurance that citizenship 
should not bar them from participating in 
benefits granted by the Government to In¬ 
dians .10 

5. Who the beneficiaries of the fund should be 
is a legislative question to be determined 

by Congress.12 
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II. Congress did not authorize the Secretary of the j 
Interior to exclude any Chippewa Indians in j 
the State of Minnesota. The discretion vested 
in the Secretary does not extend to withholding j 
the benefit from any one ascertained to be in | 
the class designated by Congress as benefici- j 
aries. The Secretary was directed to distrib- ! 
ute the money to “All the Chippewa Indians 
in the State of Minnesota.” Such direction j 
involved and invoked the exercise of discre- | 
tion by the Secretary in one matter only: 
Identification of the Chippewa Indians in the 
State of Minnesota. But the Secretary had 
no discretion granted either expressly or by 
implication to exclude from the benefits any 
person identified as a Chippewa Indian in the 
State of Minnesota for any reason however 
persuasively it may have appeared to him that 
Congress should have excluded such person . 1^ 

I 

III. The Secretary has determined favorably to 
appellant’s claim the only matter committed 

by the Act in question to his discretion ... 13 

1. The Secretary determined and admits that 

appellant is a Chippewa Indian.13 

2. The Secretary determined and admits that 

appellant has lived in Minnesota all her 
life .1$ 

3. Thus the discretion invoked by Congress has j 
been fully exercised and obedience to the 
direction of Congress to distribute the fund 
accordingly is all that awaits performance . 13 

j 

IV. Appellant does not seek to review or revise or con¬ 

trol any law or discretionary act of the Secretary 
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of the Interior. Instead, she shows that the 
Secretary has determined discretionary mat¬ 
ters in her favor, and that there is no authority 
for the Secretary withholding per capita pay¬ 
ments from her. Hence mandamus should 
issue to vindicate her right.14 

1. The rule that in matters committed to the 
Executive his decision is final, and that the 
delegation of administrative functions car¬ 
ries with it the power and discretion to 
exercise those duties reasonably incident 
to faithful and effectual performance of the 
function delegated, successfully invoked in 
West vs. Hitchcock, 205 U. S. 80, and other 
cases can not be invoked here, because the 
Acts here in question do not authorize the 
Secretary to do the thing he has done, 
namely, exclude from the benefit of the 
acts one of those named by Congress as the 


beneficiaries .16 

V. Conclusion .19 
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IN THE 


i 

(tart of glpeals, district of Columbia. 

October Term, 1926. I 

I 

No. 4532. ! 

I 

_ 

I 

No.-Special Calendar. j 

i 

United States of America, ex rel. Agnes V. j 

Detling, Appellant, 

vs. 

Hubert Work, Secretary of the Interior, Appellee. 

| 

___- 

I 

i 

Appeal from the Supreme Court of the District of Col¬ 
umbia. 

BRIEF OF APPELLANT . ' 

STATEMENT OF THE CASE. | 

i 

i 

Under the provisions of the Act of January 14, 1889 
(25 Stat. 642), “all the different bands or tribes of 
Chippewa Indians in the State of Minnesota” werq 
authorized to cede and relinquish in writing all theiii 
title and interest in and to the reservations of said 
Indians in the State of Minnesota, except portions ofj 
the White Earth and Red Lake reservations reserved 
for allotment purposes. It was provided that all of! 
said Chippewa Indians were to be removed to and 


! 
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take up their residence on the White Earth reservation, 
except those occupying and belonging on the Red 
Lake reservation. Lands were then to be allotted to 
the Red Lake Indians on the Red Lake reservation, 
and to “all the other of said Indians” on the White 
Earth reservation. There was a provision that Chip¬ 
pewa Indians residing on any of the reservations ceded 
and relinquished might be allotted land where they 
lived at the time of the removal, instead of being re¬ 
moved to and taking such allotments on the White 
Earth reservation. In conformity to the Act of 
February 8, 1887 (24 Stat. 388), which was expressly 
made applicable, Chippewa Indians not residing upon 
a reservation were permitted to make settlement upon 
any surveyed or unsurveyed lands of the United States 
not otherwise appropriated and to have the same 
allotted to them and to their children. Previously 
only those who abandoned tribal relations were per¬ 
mitted to do so. Appropriate language in said Act 
made every Indian to whom allotments “shall have 
been made” and every Indian who had voluntarily 
taken up his residence separate and apart from any 
tribe of Indians, citizens of the United States, whether 
any of them had ever been, by birth or otherwise, a 
member of any tribe of Indians. The right to receive, 
as an Indian, any benefit from the government was 
not to be impaired or affected by such citizenship. 
Indians taking land on the public domain were to have 
the same in quantities and manner as provided for 
Indians residing upon reservations. The Act of 
January 14, 1889, then provides for the sale of the 
ceded land. Section 7 of said Act contains the pro¬ 
vision that all the money accruing from the disposal of 
the land obtained from the Indians shall be placed in 
the Treasury of the United States to the credit of “all 


I 
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of the Chippewa Indians in the State of Minnesota” 
and draw interest at the rate of five per centum per 
annum, payable annually in cash in equal shares to thel 
heads of families and guardians of orphan minors for 
their use; and one-fourth of said interest is payable 
annually in cash in equal shares per capita “to alll 
other classes of said Indians.” 

Agnes V. Detling, who is admittedly a Chippewa 
Indian of the mixed blood, born June 11, 1877, in 
Minnesota, applied to the Secretary of the Interior 
under authority of the Act of April 14, 1924 (43 Stat. 
95), to be permitted to participate in the annual dis-j 
tribution of the interest or fund provided by Section 7 j 
of the Act of January 14, 1889, basing her right thereto j 
on a showing that although never a reservation Indian, 
she is a Chippewa Indian, by blood, that she resided in | 
the State of Minnesota prior to the passage of the Act j 
of January 14, 1889, and has maintained her residence 
in said State at all times since, and now resides therein. 

Her application having been rejected, she applied to 
the Supreme Court of the District of Columbia for the 
Writ of Mandamus which was denied. 

i 

ASSIGNMENT OF ERRORS. 

i 

1. The Court erred in finding and holding that Agnes 
% V. Detling is not a Chippewa Indian in the State of 

Minnesota within the meaning of the Act of Congress 
approved January 14, 1889, (25 Stat. 642) and hence I 
not entitled to share in the annuity fund created 
therein. 

I 

2. The Court erred in deciding that relator was 
properly and legally excluded by respondent from par- | 
ticipation in the distribution of the permanent fund 
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and interest provided by Section 7 of the Act of Janu¬ 
ary 14, 1889 (25 Stat. 642). 

3. The Court erred in dismissing the relator’s pe¬ 
tition for the writ of mandamus and in entering final 
judgment thereon. 

Preliminary. 

The beneficiaries named by Congress are Chippewa In¬ 
dians. 

The sole test on the question of whether a person is 
a Chippewa Indian is blood. It is admitted that Agnes 
V. Detling is able to prove by competent testimony 
that her forbears were of such degrees of Chippewa 
Indian blood that her personal status is approximately 
one-fourth degree Chippewa Indian. (Tr. 18.) But the 
Secretary of the Interior says that only members of the 
“different bands or tribes” occupying and belonging to 
the various reservations in Minnesota when the Act of 
January 14, 1889, went into effect, are Chippewa In¬ 
dians. He has adduced no authority to sustain the 
conclusion. There is none in the Act, and, therefore, 
no “but.” Blood is what makes one an Indian. The 
word “Chippewa” simply designates the tribe to 
which the blood relates. Standing alone they confer 
no benefit. They constitute marks of identity, which 
can not be changed or abandoned. Mrs. Detling may 
abandon her tribal relations, she may waive her privi¬ 
leges as an Indian, but she never can destroy her 
identity as a Chippewa Indian. And these are the 
Indians intended by Congress to be beneficiaries. The 
right is not inherited. It is granted by statute to 
Chippewa Indians and solely because they are Chip¬ 
pewa Indians. If we are right on that, then Agnes V. 
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Detling is a Chippewa Indian, of the class named, th^ 
Secretary of the Interior to the contrary notwith^ 
standing. 

I 

I 

Section 7 of the Act of January lJj., 1889, names the 
State of Minnesota within whose geographical limits the 
beneficiaries must be found, not the geographical limits, 
of any reservation in said State. j 

The geographical boundaries within which the bene-! 
ficiaries must be found can not be obliterated by con-! 
struction. It is admitted that Agnes V. Detling re¬ 
sided in the State of Minnesota prior to the passage of I 
the Act of January 14, 1889, that she has maintained 
her residence in said State at all times since said date! 
and now resides therein. (Tr. 17.) She is therefore “in 
the State of Minnesota ” because she is not, and never 
has been, elsewhere. 

Section 7 describes particularly who the beneficiaries are. 
They are 11 all the Chippewa Indians in the State of 
Minnesota” and NOT u all the different bands or tribes | 
of Chippewa Indians in the State of Minnesota, occupy- i 
ing and belonging to such reservations 

I 

In obtaining the cession and relinquishment of the j 
various reservations in the State of Minnesota, Con- | 
gress found no difficulty in describing the reservation 
Indians as “all the different bands or tribes of Chip¬ 
pewa Indians in the State of Minnesota, * * * j 

occupying and belonging to such reservations.” That 
there may be no mistake as to who they were, it 
directed commissioners to take an accurate census of j 
them. If Congress had intended that the beneficiaries 
of the fund created under Section 7 of the Act of ! 
January 14, 1889, should be limited to members of the I 


i 
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bands of Chippewa Indians in Minnesota as they ex¬ 
isted at the time the Act went into effect, it would have 
used the same terms, or terms of similar import, to 
describe them, or directed distribution to those en¬ 
rolled under the census. That it did not do either is 
indicative of a purpose to make beneficiaries Chippewa 
Indians who could not possibly be described by any 
other term than “all the Chippewa Indians in the 
State of Minnesota.” ( Baltimore R. Co. vs. Grant , 98 
U. S. 403; Tiger vs. Western Invest. Co. 221 U. S. 286.) 

ARGUMENT. 

I. Congress directed payment of the interest to “all the 
Chippewa Indians in the State of Minnesota ” and it 
did not exclude any Chippewa Indians in Minnesota 
from such benefit. 

1. There is no express or specific direction in the 
Act of January 14, 1889, that the fund created by 
Section 7 thereof shall be paid to any number less 
than “all the Chippewa Indians in the State of Minne¬ 
sota.” Section 7 of said Act provides that all the 
money accruing from the disposal of the land ceded 
and relinquished by the different bands or tribes of 
Chippewa Indians, shall be placed in the Treasury of 
the United States to the credit of “all the Chippewa 
Indians in the State of Minnesota” as a permanent 
fund for the period of fifty years, at the expiration of 
which it was to be paid to “all of said Chippewa In¬ 
dians” and their issue then living. In the meantime, 
while the fund remained to the credit of “all the Chip¬ 
pewa Indians in the State of Minnesota” it was to bear 
interest at the rate of five per centum per annum pay¬ 
able annually in cash in equal shares to the heads of 
families and guardians of orphan minors for their use; 


I 

I 
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and one-fourth of said interest is payable annually in 
cash in equal shares per capita “to all other classes 
of said Indians” and the rest was for schools. ; 

i 

i 

i 

2. Certainly there is no express or specific direction 
in said Section 7 that any part of the fund or interest 
shall be paid to those Chippewa Indians only who re¬ 
side on reservations. The very narrowest designatipn 
of those to whose credit the funds are to be deposited 
or to whom payments are to be made is this phrase 
“all the Chippewa Indians in the State of Minnesota!.” 
True, the cession was obtained from reservation Indians 
but they were given other land in the form of allot¬ 
ments. If only reservation Indians were entitled £o 
this fund on the theory that having sold their laid 
this constitutes compensation, then the reservation 
Indians living on the portion of the White Earth arid 
Red Lake reservations reserved from the cession would 
not be entitled to compensation, having sold nothing. 

i 

i 

3. The language of the Act in question is not arh- 
biguous and there is no call for or justification of inter¬ 
polation by judicial construction of any such direction 
that payment be limited to the members of the differ¬ 
ent bands or tribes of Chippewa Indians in the Statje 
of Minnesota as they existed in 1889. A variety of 
reasons doubtless can be found why Congress should 
have limited beneficiaries to those Chippewa Indians 
who maintained tribal relations on their reservations 
in 1889, but these considerations so far from throwing 
any light upon the intention of Congress as expressed 
in its language, serve to emphasize the significance 
of the omission of any such express limitation by Conj- 
gress. Moreover, that method of approach tend$ 
always to becloud rather than clarify the process o£ 
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interpretation. If one starts out with the conviction 
that Congress should have classified the Chippewa 
Indians in Minnesota on the basis of their place of 
residence, whether on or off the reservation, one may 
be mystified by the phrase “all the Chippewa Indians 
in the State of Minnesota” which would otherwise be 
perfectly clear. Section 5 of the Act of February 8, 
1887, in part, is illustrative of the language usually 
employed when payments are to be limited to tribal 
Indians: 

“And the sum agreed to be paid by the United 
States as purchase money for any portion of such 
reservation shall be held in the Treasury of the 
United States for the sole use of the tribe or tribes 
of Indians to whom such reservations belonged; 
and the same, with interest thereon at three per 
cent per annum, shall be at all times subject to 
appropriation by Congress for the education and 
civilization of such tribe or tribes of Indians or 
the members thereof.” 

Obviously, if Congress had intended to limit the pay¬ 
ment of the funds provided by Section 7 of the Act of 
January 14, 1889, to the members of the different bands 
or tribes of Chippewa Indians in Minnesota as they 
were organized in 1889, it could, and doubtless would, 
have said so in substantially that language. ( Balti - 
timore R. Co. vs. Grant, 98 U. S. 403.) 

At the time the Act in question went into effect, 
there were two general classes of Chippewa Indians 
residing in the State of Minnesota for whose relief and 
civilization legislation of the character contained in 
this Act was needed. Broadly speaking, one class 
consisted of those Indians wdio w^ere not residing on 
any reservation but w^ere scattered throughout the 
State. They had the right to settle any land of the 



United States not otherwise appropriated and hfrve 
the same allotted to them and their children. They 
were citizens of the United States and enjoyed !the 
equal protection of the law; their citizenship did jnot 
bar them from being made beneficiaries of any grant 
which might be made by Congress to Indians. They 
were a favored class. The other class consisted of 
those Indians wdio clung to their reservations, who had 
no right to take allotment, enjoying their reservation 
by the mere right of Indian occupancy, who were not 
citizens of the United States. They were far behind 
in respect of their relief and civilization. As long as 
the reservation existed those off the reservation coijild 
return, at any time, and resume their right of occu¬ 
pancy, although citizens, this privilege never having 
been taken, by law, from them. When they tl^us 
returned they were not subject to the rule of the chiefs, 
like the others. In other words, there was chaos in 
rights and privileges under the law, resulting in the 
government being able to give relief only to some jof 
the Chippewa Indians, 'partial relief to others, and 
leaving still others without any relief. 

Obviously it was the duty of the Congress to plaqe, 
by law, all of the Chippewa Indians in the State bf 
Minnesota, on an equal footing. This duty it performed 
by the Act in question, and in the following simple 
manner: first, it required the different bands or tribqs 
occupying and belonging to the several reservations 
in the State of Minnesota to relinquish all their rights 
and interest therein; then, it directed that they be 
removed to White Earth reservation and be allotted 
land there; then, when the allotments were complete, 
it made them citizens of the United States. This placed 
each and every reservation Indian on exactly the samb 
footing as to land and citizenship with Indians off thq 
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reservation. All became subject to the law on equal 
terms.. Then, to provide a fund for the relief and 
civilization of all of them equally, it directed that the 
land ceded by the Indians shall be sold and the money 
received from the disposal thereof placed in the Treas¬ 
ury of the United States to the credit of “all the Chip¬ 
pewa Indians in the State of Minnesota,” to be there¬ 
after paid out as annuity. If there is anything in all 
this even faintly suggestive of a purpose to exclude 
any Chippewa Indian in the State of Minnesota, we 
are frank to say, we can not find it. There is none. 

4. It seems to us nothing short of an unequivocal 
declaration should be accepted as expressing the in¬ 
tention of Congress to exclude from participation in 
the distribution of the fund mentioned those Chip¬ 
pewa Indians in the State of Minnesota whom Congress, 
in consideration of having taken up their residence 
separate and apart from any Indian tribe, had prev¬ 
iously made citizens of the United States, with the 
assurance that citizenship should not bar them from 
participating in any benefit granted by the govern¬ 
ment to Indians. 

Agnes Y. Detling became a citizen of the United 
States under the Act of February 8, 1887 (28 Stat. 
390). This Act, and the Act of March 3, 1875 (18 
Stat. 402), show a settled legislative policy to en¬ 
courage Indians to abandon Indian life and embrace 
the white man’s civilization. Little could be accom¬ 
plished in that direction if the Indians were called 
upon to hazard their all upon their ability to make a 
success of civilized life; but they could obviously be 
encouraged to cast their lot with men experienced in 
the way of the white man’s civilization if they were 
assured they had nothing to lose by trying. This the 
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Acts mentioned did. And we think the Act of March 
3, 1875, meant more than saving the rights of Indians 
who abandon tribal relations, individually. It must 
be broad enough to accomplish its purpose, j This 
purpose would largely be defeated if the childrbn of 
parents who had abandoned their tribal relations and 
raised a family elsewhere, were not similarly encouraged 
to remain away from Indian surroundings andj con¬ 
tinue in the practice of civilized habits and life, j The 
Act must not be construed as a trap from which inno- 
cent Indians may not escape to return to the reservation 
and bring their families with them if they so desired. 
If the door of the reservation and other tribal benefits 
is wide open for the parents it should be equally wide 
open for the children. We do not say this merely as 
argument, we are convinced it is the law. Reserva¬ 
tions are set apart for the occupancy of Indians, j It is 
a mere privilege, and the right is not inherited, lit is 
granted to Indians because and solely because they are 
Indians. Blood is what makes one an Indian. Blood 
is the ticket which admits. The right is statutory and 
if any further limitation on the enjoyment of the tight 
exists, it must be found there. If a reservation i^ set 
apart for Chippewa Indians, without further limitation, 
it is obvious any person who qualifies as a Chippewa 
Indian must have the right to the enjoyment thereof, 
wherever and whenever born as such. Such Indians 
may waive their privileges but they can not abafidon 
their blood. The privilege continues until repealed by 
the grantor. No act of the Indians can destroy t|iat. 
Specific legislation is required to authorize withhold¬ 
ing any benefit granted by Congress. The logic of the 
new policy of Congress is, therefore, against giying 
any consideration whatever to the doctrine of “tribal 
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relations” in construing relief legislation for the In¬ 
dians. 

Under the facts of this case appellant is a member of 
the Red Lake band of Chippewa Indians, by blood, 
although not residing with them (Tr. 6, 7, 8, 9, 10). 
The Red Lake Indians are Chippewa Indians in the 
State of Minnesota. They share in the distribution of 
the funds provided by Section 7 of the Act of January 
14,1889, proceeds of “right of occupancy” relinquished. 
Then why not Agnes V. Detling? 

5. Who the beneficiaries of the fund should be is a 
legislative question to be determined by Congress. 
In Henry Gas Company vs. United States, 191 Fed. 132, 
the court said: 

“Who shall be enrolled as citizens or members 
of the nation and permitted to participate in the 
distribution of its property are matters to be de¬ 
termined by Congress, and its determination of 
them is not subject to review by the courts.” 

II. Congress did not authorize the Secretary of the Interior 

to exclude any Chippewa Indian in Minnesota. 

1. The discretion vested in the Secretary does not 
extend to withholding the benefit from any one ascer¬ 
tained to be in the class designated by Congress as 
beneficiaries. The Secretary was directed to distribute 
the money to “all the Chippewa Indians in the State 
of Minnesota.” Such direction involved and invoked 
the exercise of discretion by the Secretary in one mat¬ 
ter: identification of the Chippewa Indians in Minne¬ 
sota. This power and duty, though not conferred in 
express terms, was necessarily exercised by the Secre¬ 
tary in order to pay the Chippewa Indians. He could 
not pay them until he had first identified them; and 
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it is well established that the delegation of an adiininis- 
trative function carries with it the power and thfe dis¬ 
cretion to exercise the duties reasonably incident to the 
faithful and effectual performance of the function! dele¬ 
gated. 

I 

j 

2. But the Secretary had no discretion granted dither 
expressly or by implication to exclude from the benefits 
any one he identified as a Chippewa Indian in Minne¬ 
sota for any reason however persuasively it may have 
appeared to him or to those Chippew T a Indians who 
reside on the reservation that Congress should have 
excluded her. 

i 

i 

i 

III. The Secretary has determined favorably to appel¬ 
lant's claim the only matter committed by the Act in 
question to his discretion. ! 


1. The Secretary determined and admits that ! ap¬ 
pellant is a Chippew’a Indian. 

I 

2. The Secretary determined and admits that! ap¬ 
pellant has lived in Minnesota all her life. j 

3. Thus the discretion invoked by Congress jhas 
been fully exercised and obedience to the direction of 
Congress to distribute the fund accordingly is all tjhat 
awaits performance. 

i 

It was for Congress , as we have pointed out, to desig¬ 
nate the beneficiaries. It was for the Secretary to 
identify the beneficiaries and proceed to pay the |in¬ 
terest accordingly. The Secretary conferred no bene¬ 
fit on relator when he determined that she wa^ a 
Chippewa Indian in Minnesota; he merely identified 
her as one of those upon whom Congress had conferred 
a benefit. As soon as the Secretary, in the exercise of 


i 

I 

I 

i 


I 
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his discretion, identified appellant as a Chippewa 
Indian in Minnesota, the benefit followed by operation 
of law. 

IV. Appellant does not seek to prevent execution of a law 
of Congress, nor to review or revise or control any dis¬ 
cretionary act of the Secretary of the Interior. In¬ 
stead, she shows that the Secretary has determined dis¬ 
cretionary matters in her favor, and that there is no 
authority for the Secretary withholding per capita pay¬ 
ments from her. Hence, mandamus should issue to 
vindicate her right. 

The Secretary has apparently misconceived the 
authority Congress gave him. Evidently he understood 
he was to decide who the beneficiaries should be; where¬ 
as Congress decided that. The Secretary has said to 
Mrs. Detling: You are a Chippewa Indian in Minne¬ 
sota, but I will not pay anything to you because you 
were not a member of any Chippewa tribe in Minne¬ 
sota as they existed in 1889. We assert that there can 
be no “but”; that Congress made no exceptions on any 
account, or because a particular individual was old or 
young, lean or fat, poor or rich. We assert that wdien 
the Secretary says appellant is a Chippewa Indian in 
Minnesota, that all that remains is obedience by the 
Secretary to the express direction of Congress, and that 
if the Secretary fails or refuses the courts will compel 
obedience by the writ of mandamus. 

“If the Secretary is charged by law wdth the 
performance of such a duty he is bound to fulfill it. 
It is imperative, not discretionary. He can not 
discharge it, according to the intention of the 
Statute, in a manner either arbitrary or per¬ 
functory * * * It is a maximum of the law, 


15 


i 
i 

i 
i 

I 

i 
i 

! 

admitting few if any exceptions, that every djuty 
laid upon a public officer, for the benefit of a 
private person, is enforceable by judicial process.” 

Butterworth v. Hoe, 112 U. S., 50 at 57. 

i 

i 

No discrimination as between Chippewa Indians was 
legislated nor authorized to be administered. No Chip¬ 
pewa Indians were preferred. No Chippewa Indians 
in Minnesota were omitted. Congress might have ex¬ 
cluded Chippewa Indians who had not received pay¬ 
ments under prior treaties or statutes. It excluded 
none. Congress had the power to include among ihe 
beneficiaries Chippewa Indians who had bartered away 
their birth-right for a song. Congress designated! to 
whom and committed to the Secretary of the Interior 
only the payment. j 

In United States vs. United Verde Copper Company, 
196 U. S. 207, the Supreme Court of the United States 
said: j 

“The power of legislation was certainly not in¬ 
tended to be conferred upon the Secretary. 
Congress has selected the industries to which its 
license is given, and has entrusted to the Seciie- 
tary the power to regulate the exercise of tljie 
license not to take it away.” 

i 

The court said further in that case: i 

i 

i 

“If rule 7 is valid the Secretary of the Interior 
has power to abridge or enlarge the Statute 
will. If he can define one term, he can anotheri 
If he can abridge, he can enlarge. Such power is 
not regulation; it is legislation.” j 

United States vs. Verde Copper Co., 196 U. j5f. 

207. See also Morill vs. Jones, 106 U. £j. 

466; United States vs. George, 228 U. S., 1^; 

United States vs. Symonds, 120 U. S. 46. 
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1. The rule that in matters committed to the ex¬ 
ecutive, his decision is final; and that the delegation of 
administrative function carries with it the power and 
discretion to exercise those duties reasonably incident 
to faithful and effectual performance of the function 
delegated, successfully invoked in West vs. Hitch¬ 
cock , 205 U. S. 80, and other cases, can not be invoked 
here because the Acts here in question do not author¬ 
ize the Secretary to do the thing he has done, namely, 
exclude from the benefit of the Acts one of those named 
by Congress as the beneficiaries. 

It is urged on behalf of the Secretary, that relator’s 
petition should be dismissed, because it sought to re¬ 
vise the determination of the Secretary upon a matter 
committed to his discretion. In West vs. Hitchcock , 
205 U. S. 80, it appeared that the Secretary had de¬ 
termined that the claimant was not an Indian. The 
claimant admitted that he was not an Indian, but in¬ 
sisted he had acquired the same status as an Indian by 
a ceremony of adoption. The court held that inci¬ 
dent to the duty of approving allotments conferred 
on the Secretary, was the duty of exercising discretion 
in determining who were Indians entitled to allotment. 
The Secretary had held that the claimant was not an 
Indian. That being the determination within the field 
of his discretion, the court declined to disturb it. The 
Secretary was authorized to determine the very fact 
which excluded the claimant from the benefit of the 
Act. That is not the situation here. Until the Secre¬ 
tary adduces authority from Congress to determine 
that a Chippewa Indian in Minnesota shall be excluded 
from the benefit of the Acts in question, the West case 
has no application. The authority to exclude a Chip¬ 
pewa Indian from the benefit of the Act, if there be 
any, lies in the Statutes. Obviously it is not to be 
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found in the West case. The West case is not a sanctu¬ 
ary in which an officer without authority can take 
refuge. He must be clothed with authority in order 
to bring his decision within the protection of that 
principle of law. If Congress did not give the Sec¬ 
retary the authority to exclude some Chippewa In¬ 
dians, the Secretary’s determination to exclude some 
of them is not final, because the Secretary has no legis¬ 
lative power and can not deprive Chippew~a Indians of 
a right, privilege or fund conferred upon them by 
Congress. “His powder is limited to the regulationiof 
the mode or proceeding for carrying into effect wffiat 
Congress enacted.” | 

Mellon vs. Railway Co. 285 Fed., 980; Inter¬ 
national Railway Co. vs. Davidson, 257 U. 
506. 

An analogous situation presented in Morrill Vs. 
Jones, 106 U. S., 466, was treated by the court in the 
manner we contend for here. In the Morrill case, jit 
appeared that the Statute provided that animals 
specially imported for breeding purposes should tj>e 
admitted duty free. The Secretary found that clainji- 
ant had imported the animals specially for breeding 
purposes, but found that they w~ere not of superior 
stock and determined that the privilege of admission 
duty free was intended by Congress only for animals 
adapt ad to improvement of breeds already in the 
United States. In sustaining recovery by claimant df 
the duty exacted, the Supreme Court said: 

“In our opinion, the object of the Secretary 
could only be accomplished by an amendment of 
the law. That is not the office of a Treasury 
Regulation.” 

Morill vs. Jones, 106 U. S., 466. 


i 
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In United States vs. Symonds, 120 U. S., 46, the Su¬ 
preme Court said of the Secretary of the Navy: 

“He may, with the approval of the President, es¬ 
tablish regulations in execution of, or supplemen¬ 
tary to, but not in conflict with the Statutes de¬ 
fining his power or conferring rights upon others.” 

United States vs. Symonds, 120 U. S. 46. 

Looking outside the Acts in question for statutory 
authority to the Secretary to exclude some Chippewa 
Indians from the benefit of the fund, Section 463, 
Revised Statutes, conferring broad powers of manage¬ 
ment of Indian Affairs upon the Commissioner is. 
sometimes urged. But of a similar contention under 
similar statutes, the Supreme Court said: 

“It will be seen that they confer administra¬ 
tive power only—and under the guise of regulation, 
legislation can not be exercised.” 

United States vs. George , 228 U. S. 14 at 19, 20. 

And of another, the court said it “does not confer 
upon the Secretary any legislative power.” 

International Railway Co. vs. Davidson, 357 
U. S. 506. 

If the Secretary has power to exclude a Chippewa 
Indian in one case, as the court said in the West case, 
“he has it in all”; if he has authority to exclude ap¬ 
pellant, a Chippewa Indian, for one cause, he can ex¬ 
clude a half or nine-tenths of the Chippewa Indians 
for another cause, and the disposition of the funds 
“thus be taken from the legislative branch of the gov¬ 
ernment and given to the discretion of” the Interior 
Department; and 



19 



“It is not an adequate answer to say that the 
regulation must be reasonable. The power j to 
make it is expressed in general terms. If giyen 
at all, it is as broad as the subject and may v^ry 
with the occupant of the office.” 

United States vs. George , 228 U. S. 14 at 21.! 

i 

i 

! 

These principles, we submit, are decisive of the issues 
in this case. In the language of the Supreme Court: 

“In our view this case resolves itself into a 
question of the power of the Secretary of the In¬ 
terior in the premises, as conferred by the acts of 
Congress. We appreciate fully the purpose ,of 
Congress in numerous acts of legislation to confer 
authority upon the Secretary of the Interior to 
administer upon the Indian lands, and previous 
decisions of this court have shown its refusal ^o 
sanction a judgment interfering with the Secre¬ 
tary where he acts within the powers conferred by 
law. But, as has been affirmed bv this court in 
former decisions, there is no place in our consti¬ 
tutional system for the exercise of arbitrary powdr, 
and if the Secretary has exceeded the authority 
conferred upon him by law, then, there is powpr 
in the courts to restore the status of the parties 
aggrieved by such unwarranted action.” 

Garfield vs. Goldsby, 211 U. S. 249 at 262. 

i 

i 

i 

V. CONCLUSION. j 

The Oakes and Besaw cases. 

i 

I 

1. In the case of Oakes vs. United States (172 Fed. 
305) the Court had under consideration four applica¬ 
tions for allotment of land on the White Earth reser¬ 
vation. Two were by Chippewa Indians who ha$ 
abandoned their tribal relations in 1849, and the othdr 
two had never maintained tribal relations and wheji 


i 

i 

l 


i 
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the Act of February 8, 1887, went into effect were “not 
residing upon any reservation.’ 7 The Act of March 3, 
1875, expressly provided that Indians who had there¬ 
tofore abandoned their tribal relations did not forfeit 
their right to share in tribal property by such severance 
of tribal relations, and for this reason, the two who 
abandoned tribal relations in 1849 were awarded allot¬ 
ments on said reservation. The other tw~o were denied. 
Section 4 of the Act of February 8, 1887, provided that 
Indians “not residing upon any reservation” should 
take allotments upon any “surveyed or unsurveyed 
lands of the United States not otherwise appropriated” 
and no authority existed for them to go elsewhere, 
which was sufficient reason for their denial. They 
could no more have taken allotments on the White 
Earth reservation than the Red Lake Indians, who were 
limited to the Red Lake reservation, could have done 
so. But because the Court in its opinion discussed in 
broad, terms (using the word membership as meaning 
maintaining tribal relations) the right of these tw^o In¬ 
dians to allotment on the WTiite Earth reservation 
this decision has been erroneously taken as authority 
for the exclusion of Indians similarly situated from all 
benefits. This is error. 

In the recent case of Besaw vs. Work (6 (2d) Fed. 
I ; 694) decided by this Court, the question was whether 
| ;• a Menominee Indian who did not move with the 

i \ Menominee tribe of Indians onto the new reservation 
provided by treaty but continued to dwell where he 
j was born, a place ceded to the United States, was still 
a member of the tribe, in 1890, when Congress provided 
funds to be paid to the Menominee tribe of Indians, so 
\ | as to share or participate in such payment. The court 
held “membership in an Indian tribe is based upon the 
firm foundation of right by blood inherited from Indian 
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ancestry/ 7 and that Besaw was accordingly a member 
of the tribe and entitled to share in the distribution of 
the fund as any other member. The conclusion of the 
Court in this case was, in our judgment, eminently cor¬ 
rect. It established the rule that, in the absence of any 
other limitation , when Congress designates a tribe as 
beneficiary such benefit inures to all the members; of 
the tribe, by blood, whether maintaining tribal de¬ 
lations or not, for which the Act of March 3, 1875, i\he 
Act of February 8, 1887, and the later Act of June 7, 
1897 (30 Stat. 90) are authority. 

If it is necessary before appellant can participate in 
the distribution of the funds provided by the Act ;of 
January 14, 1889, that she be a member of one or tjie 
other of the several tribes of Minnesota as they ex¬ 
isted in 1889, then we say she was such a member, thpt 
she belongs to the Red Lake band of Chippewa Indians, 
by blood, now. That notwithstanding she is not ep- 

i 

titled to take allotment on that reservation, because 
she w r as not residing on the reservation nor in coip- 
munitv with them, still she is and all her life has been 
a member of the Red Lake band of Chippew^a Indians 
because her membership is based upon the firm founda¬ 
tion of right by blood inherited from Red Lake Indiap 
ancestry. This she could not abandon, however mucji 
she may have waived her privileges as such Indian. 

But we need no go that far. It is sufficient if she is 
a “Chippew'a Indian in the State of Minnesota. 77 
respectfully submit that the judgment appealed fronji 
should be reversed with directions to issue the writ as 
prayed. 

Dennison Wheelock, 
Attorney for Appellant, i 
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In the Court of Appeals of the District of 

Columbia 

January Term, 1927 
No. 4532 


United States of America ex rel. Agnes V. Det- 

ling, appellant 

. v- I 

i - 

Hubert Work, Secretary of the Interior,! 

appellee 

BRIEF OF APPELLEE 


JUDGMENT OF THE LOWER COURT 

. . > 

The appellant, Agnes V. Detling, is not a “Chip¬ 
pewa Indian in the State of Minnesota” in the pur¬ 
view of the act of January 14,1889 (25 Stat. 64^), 
and is not entitled to share in the fund created thejre- 
by. The lower court so held and entered judgment 
for the defendant. (Tr. page 19.) 

ARGUMENT 

• ^ J » I 

* • • , . iv I 

<• I * 

Although her grandfather was a Frenchman and 
her grandmother a full-blood Chippewa Indian, 
they were never recognized as tribal Indians by 
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any band of Chippewas. Her father, Pierre Bot¬ 
tineau, was half Chippewa and half French; he was 
never recognized as a tribal Indian either in or 
out of Minnesota and did not affiliate with any band 
of Chippewas. Her mother was white; they were 
residents of the State of Minnesota, but did not 
live in tribal community nor on any Indian reser¬ 
vation, and had continuously lived under the laws, 
customs, and manners of their white neighbors. 
Appellant was a resident of the State of Minnesota 
and she had no recognition as a tribal Indian. 
There is no pretense in this case that appellant, her 
parents, or grandparents had ever been tribal In¬ 
dians; this reduces the claim of appellant to her 
possession of Chippewa blood and her residence 
within the State of Minnesota at the date of the 
passage of the Act of 1889. 

Obviously, these conditions are insufficient to 
entitle her to receive an annuity as a “ Chippewa 
Indian in the State of Minnesota,” as defined by 
the Act of 1889. 

Oakes v. United States , 172 Fed. 305 
(Chippewa). 

Reynolds v. United States, 205 Fed. 685 
(Sioux). 

This ease is closely related to that of Eliza Gouin, 
No. 4521, and to that of Emma Colburn, No. 4531, 
on the docket of this court for the present term, 
and reference is hereby respectfully made to the 
brief of the Secretary of the Interior filed in each 
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case, as the discussion there is pertinent to tl 
question here under consideration, and this refe 
ence thereto will avoid duplication. 

The lower court, therefore, was correct in! i 
disposition of this case and should be affirmed. 

E. O. Patterson, 

Solicitor for the Department of the Interiot . 

O. H. Graves, 
Assistant to the Solicitor. 
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